A SINGAPOREAN'S GUIDE TO SUBJUDICE

What is sub judice?

Meaning “under the judge” in Latin, it is a form of contempt
of court that affects statements or publications made about a
court case while proceedings are still ongoing. The purpose
of sub judice is to prevent trial by media and public opinion,

which may affect or be perceived to affect court proceedings.

* The information provided does not constitute legal advice. Although we try
our best to ensure the accuracy of the information in this resource, you should
not act or rely on this information without first seeking the advice of a lawyer.
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what constitutes
sub judice contempt?

Sub judice contempt prohibits the intentional publication or

communication of anything that prejudices, interteres with, or
poses a real risk of prejudice to or interference with, the course of
any ongoing court proceedings. This is provided under section 3

of the Administration of Justice (Protection) Act (AJPA).

The AJPA provides two examples of what would constitute sub judice:

1. Publishing an interview with the ex-girlfriend of an accused person who
is charged with rape, where the ex-girlfriend claims that he had also
raped her and other women even though the prosecution is prohibited

from disclosing the accused person’s previous convictions.

2. Publishing a photo of a person with fists clenched outside the pub with
the caption, “Vicious Pub Bully Caught” when the identity of the

assailant is an issue in the criminal proceedings.
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/3 Recent events:
Could they be sub judice?

e

Motion by DPM Heng Swee Keat a
calling for recusal of WP MPs

At the recent parliamentary sitting, DPM Heng Swee Keat moved a
motion calling for the recusal of several Workers' Party (WP) MPs from

financial matters in Aljunied-Hougang Town Council (AHTC).

However, the court proceedings were still ongoing because the WP MPs
had indicated that they intended to file an appeal against the High
Court’s decision. A second round of hearings to assess the losses
suffered was also yet to happen. According to section 2(c) of the AJPA,
court proceedings are said to be pending until after the period of
imitation prescribed for the appeal has expired and all issues relating to

the assessment of damages and costs of the proceedings are heard.

Nevertheless, this case is likely not sub judice. Section 3(4) of the AJPA
also states that a statement made by a person on behalt of the

Government about an issue in a pending court proceeding is not
contempt ot court under subsection (1)(b) if the Government believes
that the statement is necessary in the public interest. In addition,
parliamentary debates may be protected by section 5 of the Parliament

(Privileges, Immunities and Powers) Act, under which such debate cannot

be impeached or questioned in any court.
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Recent events:

Aovz Academic article by former Chief Justice Chan B
&= Sek Keong on Section 377A of the Penal Code

' 4., In October 2019, former CJ Chan Sek Keong published an academic paper
titled “Equal Justice under the Constitution and Section 377A of the Penal

Code” in the Singapore Academy of Law Journal.

There are three pending constitutional challenges against Section 377A ot
the Penal Code, which criminalises sexual acts between men. This has led
some to doubt whether the academic paper which discusses the earlier court

decisions on the constitutionality of Section 377A may amount to sub judice

contempt.

During the parliamentary debates on the AJPA, law minister K Shanmugam
explained: “Academics [and] media outlets publish commentaries on a
Judge’s decision, even when an appeal is pending. These are not prohibited.
Commenting on a Judge’s reasoning is unlikely to pose a real risk of

prejudicing the appeal outcome.”

This is not the first time sub judice was raised in relation to the constitutional
challenge against Section 377A ot the Penal Code. In 2013, the Attorney-
General’'s Chambers released a reminder on the issue: “Statements made by
members of the public would be sub judice contempt, it the statements are
calculated to affect the minds of the courts hearing the case, the minds of
parties who are concerned in the case itself, or if they amount to public pre-

judgment of the case, and there is a real risk of prejudice.”
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2/3 Recent events:
Could they be sub judice?

Lecture by Indian lawyer Dr Menaka Guruswamy on (
India’s decriminalisation of same-sex sexual conduct

In November 2019, Yale-NUS College hosted Dr Menaka Guruswamy
for a lecture titled “Litigating Freedom: The Battle to Overturn Indian
Penal Code Section 377". In light of the pending constitutional
challenges against Section 377A ot the Penal Code in Singapore, some
members of the public started a petition to ban Dr Guruswamy from

speaking on the basis that her lecture could be in sub judice contempt.

The Minister for Law commented that he did not “see a significant risk
of sub judice”. Sub judice contempt does not encompass any and all
speech relating to pending legal proceedings. It prohibits only speech
that poses a real risk of or actually prejudices or interferes with pending

legal proceedings.




